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#34(1) 10/20/64
Memorendum 64«99

Subject: Study No. 3{L) = Uniform Rules of Bvidence (Letter of Judge Diether
(dated October 5, 196k4))

Attached is a copy of a letter from Judge Diether {October 5, 196u4).
This letter seems to suggest that the Evidence Code not be proposed for
enactment at the 1965 legislative sesgion. Pleass read the letter with care.

Also attached is my reply (October 19, 1964) and a letter {October 6,
1964) I wrote to Judge Diether that crossed his letter of Cctober 5 in the
mail,

Algo attached is a letter I wrote to Judge Diether on March 12, 1964,
to indicate t0 him the procedure we planned to follow en this study. This
letier was written in response to & letter from Judge Diether which stated
in part:

"Bince you have scheduled hearings on said recommendations

{Hearsey and Authentication] on March 18th before said subcommittee ™

am sure that you are not interested in the views of our committee on

said recommendations."
"With respect to your future recammendations concerning the

Uniform Rules of Evidence, we would appreciate having smple time to

review and study them so that we may report cur views to you prior to

the time you schedule hearings before said eubcommittee.”

I am sending you these varicus letters in the event that the Conmission
wishes to dlscuss this matter at ite October meeting.

Respectfully submitted,

John H. DeMoully
Exscutive Becretary




CHAMIERS OF

Che ;%‘upm:im' Court
LS ANGELES |2, CALIFORMIA
LEONARD A.DIETHER, JUDGE

October 5, 1964

Czlifornia Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California

Gentlemen:

I have your letter of September 28 enclcsing copy
of Preprint Senate Bill No. 1 and I note that you are re-
questing all committees considering the work of the Commission
on the proposed Evidence Code to have their comments to you
not later than November 5, 1864,

The new officers of the Conference of California
Judges were Just Installed on September 2¢ and to date I
have not been informed as to whether the Conference will con-
tinue its cormitfee to work with the Commission on the study
of the Uniform Rules of Evidence nor if the committee is
continued who will be avpointed to serve on said committee.
Even 1f the Cfonference should continue the committee and re-
appoint the same members who served last vear, it would be
impossible for the commitiee to make any report to you con-
cerning sald Preprint Senate Bill No. 1 by November 5, 1964,
It takes some time to schedule a meeting of judges scattered
throughout the State and then, if past experience is any
criterion, I am sure it would take a considerable pericd of
time before we could send wyou any repori.

During the Conference of California Judges I had

" a chance to speak briefly with Ralph N. Xleps, Esg., Director

of the Alministrative Office of the Courts, and we both

agreed 1f the Judieial Council and the Conference of Califor-

nia Judges were to review the work of the Commission in said

Preprint Senate Bill No. 1, their efforts should be co-ordinated

and we both express the view that it could not possibly be

done in any such time as you have stated in your 1ett,g. ;

No doubt the proposed bill will be referre’fﬁ@~¢ e

Senate Judiciary Committee and if it follows the pragtite /it .

did in connection with the Commercial Code, it will/qﬁpoint\\j:::;\
I /
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an Advisory Committee to consider reports from interested
groups. If this course is followed and if the Conference

of Californla Judges continues its committee, it could I
believe working alone or with the Judicizl Council, prepare
8 report for sald Advisory Committee some time in the late
spring of 1965. It is my personal feeling, from talking to
members of the bar as well as judges who have had no connec-
tion with the proposed Evidence Code, that they would like
an opportunity to study and review it before it is submitted
to the Legislature for adoption. '

Yours very truly,

G A

lether

LAD/vhw

cec: Hon., Mildred Idillie
Hon., Mark Brandler
Hon. Raymond J. Sherwin
Hon, James C., Toothaker
Hon. Howard E. Crandall
Hen. Joseph G. Babich
Warren P, Marsden, Esq.




STATE OF CALIFORNIA EDMUND G. BROWN, Governer

CALIFORNIA LAW REVISION COMMISSION
ROOM 30, CROTHERS HALL

STANFORD UNIVERSITY

STANFORD, CALIFORNIA 94305

JOHN B. McDONOUGH, Jr. October 19, 1964
RICHARD H. KEATINGE
Yice Chuirtnen
SEMATOR JAMES A, COBEY
ASSEMBLYMAN ALFRED H. SONG
JOSEPH A, BALL
JAMES R. EDWARDS
SHO SATO

HERMAN F. SELVIN Hon, leonard A. Diether
m'msus Pl *The Supericr Court

Ex Offcio 308 County Courthouse
Los Angeles 12, Callfornie

Dear Judge Diether:

Re: Proposed Evidence Code

Your letter of October 5 apparently crossed my letter of Qctober
6 in the mail. I have hed your letter reproduced and am sending a
copy to each menber of the Commission. We plan to discuss your letter
at o\ next meeting.

I can well understand why your Committes cannot have its eomments
in ouwr hands by November 5. e requested all camitiees considering
the work of the Commission on the proposed Evidence Code to have their
comente in our hande not later than November 5, 1964, because we wanted
to consjider the comments before we printed cur report to the ILegislature.
We plan to have our report on the Evidence Code available in printed
form early in January 1965, sc that it will be available for the legis-
lative hearings we anticipate will be held on our proposals during that
month, {(The report will contain & general discussion of the recommended
legislation, the text of the Lvidence Code blll, and the Commissicn
Comment to each section of the bill.) In order to have the report availw
able early in Januery, we must send the last portion off the report to
the printer immediately efter our November meeting. During the months
of November and December the State Printing Plant has an exceptionally
heavy work load, inelwding the Governor's Budget and reports of various
cther agencies to the Leglslature,

The Commission, of course, plens 1o consider the comments we
receive after November 5, and the bill introduced in the 1965 legislative
session will be amended to refiect any revisions that result from +these
comments, In addition, we asnticipete that revisions will result fram
the dacisions made by the leglialative conmittees at the hearings held
during the 1965 legislative session. Consequently, even though we do
not receive your comments in time to make revisions in the bill before
it is intrcduced, we will be able to make any necessary spendments to
the bill before it is finally acted upon.




Judge Diether -2w October 19, 1964

You will note that much of Senate Preprint Biil No. 1 is based on
the published tentative reccrmendations previcusly reviewed by your
Committee. Accordingly, I hope that it will be possible for your
Committee to review the bill in time so that its comeents may be
considered by the Commission and the necessary amendments made before
the bill is finally acted upon by the Legislature.

Attached 1s & complete set of the Commission's Comments to the
varicus sections of Senste Preprint Bill No. 1, together with & prelim-
inery draft of the general recommendation that will accompany the bill
in our printed report to the Legislature. This material, together witk
Preprint Senate Bill No. 1, will gilve you the substance of the Commission®s
report to the Legislature. The Comments are being checked by the members
of the Commissicn and will be revised et the October meeting. Nevarthe«
less, the Comments are in substantially final form. The portion of the
recommendation that precedes these Comments hss not been reviewed by
the Commission and probably will be revised at its October and November
meetings. Both the bill and the Comments will be revised to refiect any
changea resulting from comments we receive prior to the time we send the
report to the printer.

I am sending each member of your Committee a set of the Comments.
These Comments should be of substantial assistance to the merbers of
your Committee in reviewing Preprint Senate Bill Ho. l.

I also have found that there is great interest in the proposed
Evidence Code among the members of the bar es well as among the judgee.
We already have distributed almost 1,500 coples of the preprinted blll
to interested persons and organizatlons, and a second press Ium mey be
necessary when the few remaining coples have been distributed.

In view of your letter, I know that you will be interegted to know
that the proposed Evidence Code is being studled by two special legisla-
tive subcormittees created for this specific purpose. BSince early in
1964, a speciel Subcommittee on Rules of Evidence of the Senats Fact
Finding Committee on Judiciary has been holding vork sessions to go over
the tentative propossls word by word. The subccmmitiee has hed three such
pensions sod has covered the hesrsay evidence provislons, Additional
work sessicns will be scheduled prior to the 15065 legislatlive session, the
next one being in November.

The Assembly also appointed a special Subccumittee on Law Revision
to study the proposed Evidence Code. The Assembly subcommittee has
already covered the divisions on Hearsay Evidence and Privileges and has
scheduled a two-day meeting in November. At 1ts November meeting, the
subcommittee plans to cover the remainder of Senate Preprint Bill No. 1,
if possible.
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Judge Diether “3- Cctober 19, 1964

After these work sessions have been completed and the subeommittee:
know the countent of the proposed Evidence Code, I anticipate the
subcarmittees will solicit the views of &)l interested persons. I hope
that the subcommittees will complete their work sessions in time to
beglin considering testimony from other interested persons in December.

I also am hopeful that & nunber of hearings on the Cormission's proposals
will be held by the subcommittees during Jenuary, at which time I antici-
pate that the testimony of interested persons and organizetions will be
sought..

In sddition to the two legislative subcommittees, a substantial
number of other interested perscns and organizations have been reviewing
the tentative recommendations and will be revieving Senate Preprint Bill
No. 1 prior to the leglslative session. These perscns and groups sre
listed on the green sheets entitled "Acknowledgments" in the general
recamendation portion of the sttached material. Generally spesking, we
have listed on the green sheets only those persons who sent us comments.
lle heve, however, distributed the tentative recoumendations and Semte
Freprint Bill No. 1 to a great mumber of other interested persons and
organlzations who have not sent us any comments to dete,

You stated in your letter of October 5 that you dc not know whether
the Conference will continue its Committee to work on this project nor
if the Comittee ie continued vho will be appointed to serve om the
Committee. However, in order to keep the former members of the Committee
up-to«date on this project, I am sending them s copy of thie letter and
will send them materiels relating to the project from time to time.

If we cen do anything to assist your Committee in this matter, please
Jet us know.

Sinecerely,

Jobn H., DeMoully
Ixecutive Secretary

Copy to: Members of Committee of Conference of Judges
Members of Law Revision Commiasion
Mr. Warren F. Marsden
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The Commission plaus to comsence its study of these provisions at

= . - ) CoXrrmrmnt 1093

Harch 12, 19564

Dezy Judse Diather:

This 1§ in response o your leftter of Mawch 10, With
my ietter of Mazch &, Y enclosed six coples of *s:m "nastes
of the Februavy meeling of the Comiission denlivwg with hearsay
evidence, Thase mindies plus the recomsendation on hearsay
evidence previously senit to you gave you the substance of the
recosmeintion the Cousmdssion will present fo the Subcozimittee
of the Senate Judlcizry Cosmittee on March 12,

It wight be helpful to indicate the 1}rocedure the Commission
plans to follow in the study of the Roles of Ividence, The
Couzilosion ms Deonm pregaviny tentative r-._amme;klats.mls Similar
Wothe one o hearsay ovidence, As soon as these are available
in the forz of a pnn‘*‘ed ’m.nhln.t, wa plan to serd them to a3 lurge
r.mh' of persons, iike yourseif, who lave imdicated an interest

hias siudy. We plan to glve thew sn adequate tine o study
ﬁ-\e teuiabive recommendaticns ":i 1o send us their comuents,
\fter Zhw commenis are consideved, e Comnmission plans to pre-
pare & comprchensive evideuce siaiunie based on the substance of
tha featative recommerdations and the vovisions made therein in
viegw of {he coumcais received, This statuie will also include
Tinse provisions of euisting law wot affected by the Uniform Rules.

i“ 3 Mazch 1964 meeting and will determine whether the provisions

ipuld be retained in subsiance, rovised or repealed, The compre=
Izensive statyie will be phbls.six\_d in a2 sevarate puclication which
we hope will be evailable prior to the 1cg:.sla'i:1ve session,

On March 8 we had available in published fozm only oue fenin- R

p

tive recommendation-the tentative reccmmwndation oan heassaf IV 3
evidence, We have since received the tentative recommendatidl | /—i—'
on Authentication and Content of Weitirgs end we are plamni 3o | . - ;
send this cul mext week for commeand, We do ot expect to r celive 1T 1
corments by Harci: 18 on the tentaﬁve reccr.:r.eadatmn on Auth nfxcat:.

and Content of Wrxitings, Subsequent tentative reconmendatio 1:111 (QS_#——\

e availzble from time to time in published form and we will|sema:

T~1
(SR PR {
than out L;:: comments as soon as the printed pamphlet is ava %abl_m v
f F"‘ [
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O Judze Dicther - Maych 22, 1964

The Semate Judlciary Comittce has appodsted a Subcommitiee
which will be considering the fentative recemmendations at the
came time the tentative recommendaticns are being considezed by
other interested persons, This Subcommitice plans to go theough
the rvecommendations with great care oo that thoy will be aware
of 211 ef the ramifications of tue recommendations and will have
an opportunity to carefully examing ihe pollicies reflected in
thcm. Because it is corwenient to the Subcemmitiee to hoid a
bearing during the Budget Session of tho Logislature, we agreca.

{0 poescnt our tentative recommendations on hicaxsay evidence and
guthentication ol content of uritings at the hearing ou Mazch 13,
At the hearing, the Subcommittes plans to go through these recom
memiosions with great care and deos not plan o hear testimony fzom
other persons coucernming thom, except that, i tiue pecaits, the
Subcersitiee plans fo huar fron the olfice of the Attormey Gemeral.
The Cormission plons 10 iake into sccount the views gupressed by
the mombers of the Subcomnmiites when it reviews (he other comuents
orn iis tecintive recomsiniations.

ar "

We Iove just conpleted preparation of the saterial on hwarsay
idos ihat we will prosent to the interin commiitce. This
O b Las not been apgproved by he Cowmissgion, but we believe

that it covcecily veflects the actions of the Compission as indicated

vin it orivield wecoumsniztlon on bearswy and in the mimstes of iis
Tebrusry meeting, The stadf is avarve of o cigaificant runber of
sroblons and defects that exist in e smierizl we ave presonting

*
$o the iudorln comalftcs ot the HMaved 12 hearisg. These wiil be
eangidered by the Commission durizg the newi Jow mnaths and
nocessavy mavisioss wild be wmade,  Iw adlitivw, there ore 2 number
of nrovisions that will need to be added o the hoarcey poréion
of the statute. For arnuple, Code of Civii Deocodure Sections
1028.1 = 13250.4 will m=d to be cousidercad o dotenming whether
- e r
e 4

=Y

[3
their substance should e iuciuded In {he hoarsay portion of the
now statute, Accordingly, sirce ¢he Commisuion will be fuzther
revisiny the material w2 are presenting o 2 intasim heorving, we
Go wot plan to distribuce it for comsents until such revisions have
Beon mads,

Seratosr Grunsky {the Chairanan of ¥he Subcormitien) will, we
hope, Mold a heaving toward tbhae ecd of this yooar ot waich all
interestad pessons will be lmwiged to cupross thaly viws on g
tentative draft of a new evidence statute. Before this draft is
prepared, the Commission would hope to brve The comeents of vour
cormifice and of all other interestcd persons concernimg the various
tentative recommendacions it is plamning o send {0 then.

3
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sadge Dicther e tarch 12, 1909

I can undesstond your cOnIoun et tho Soboonmitied is 1.3 13
he:e.ri::ass n the tentative “c,cz::..“::::a':i:sm Lofore the Torn dssi 1**:5
received y our views, I can pssmie you, J towoves, that your vi ~5
;1h be corsifezed pafore the Comsisslon Drepazes +ha fimnl statule
on this matier. Dotauss of +he macohiude of <he $nsk fnccd bY ‘—"1*4
suteormittea, it was covoludad that the cuncopmilitce chould Begl
jig eindy of the Tontative rocompaslntinns even refore thoy 11,,:1
hean Finaiimod by the Crrpiesion,

T = cranswiiiing with this letter the Lo allowing materials
thmt may prove felpfel 40 you in connection with this 3 mroiect:

{1) nevised
of IEvidenco {ss;o id
Heecommendation Ava g
the approxipate v % fap we Witl he prepnmed
printed recoieTEntIoNs aed FeLourei o

Tia coments wWil: we pecded e El ‘
in the colibsd eucitied YGaenarnl Lorwe $h
pmkinyg Clmngcs iu this sencduie. :
FUOUS b Limt we TOCHLYE Cuusd bs o RGO :f‘u.”."
on Antrentication auxl Cenbent of Sritings by Jwid I, =

San o,

May 1 us indicated ¢n Phe SChELULE.

-cl-qw —~4 '{ -~

priese containant she ':C,’.".‘:”'-"
study on Aviicie K Autiwy
2l Sowdent 2 aro nwy in tha Process of wailing
this panphalst out 1o cach neoson wid cryzuizaiion That ;m.rsc*ued
ot tive redds capations, This
aher cof you.-. commaitiee

g whnilliagmeEs R conpesnt va Lha
vailing wiil bepls esrly LEwh wes
will poccuive auostilr CODV.

go the tentative retcme
Vil of e Unldomn nules.

o ] g &
(3) Cuc couy of ap

peadation on Aziiole iy i £

Sewe Gf whese have Deod apprev ed Cop poluting with sl .-.[';12"" zcvasmz:u.
Snlwers c_ic, gtill being CC.'Eidurﬁﬁ s Lol rcv.mc.;. by She Coims fssion.
we bove wot. sont thwn ua‘ for corzunis excent 0 A a State Dor
Comaiftee thot revicws shed sefore they are printed. Lach of tlose
wiil soon be availnble in $he form of a printed masphlet tbat will
contain the rescarch study as we 211 ng the tomtative recvmaadation,

4 fepbative wecommeniaticon o Apicie IIY of tio Uelfork pules has

not yet a.:ac.q prepayed.

2y Sin coples of the materinl yvelating to hoarsay
that wili ba presented o the Subcoraittoe on the Rules &
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